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ABSTRACT 
This paper explores a number of issues relating to the legal representation 
of victims of crime. Any proposal which allows victims to have the right 
to be legally represented in court challenges a number of assumptions and 
aspirations of the adversarial judicial system. In particular, such proposals 
raise a number of questions about the balance between the personal and 
public aspects of criminal behaviour, and the imbrication of criminal and 
civil jurisdictions. After a review of the remedies available to victims 
which currently provide the opportunity for legal representation in court 
(including private prosecutions and civil remedies), this paper explores the 
rationale for and against victims of crime being legally represented at the 
trial stage of criminal proceedings. A model of victim advocacy is 
proposed, which would enable victims with a special need for 
representation (for instance, in cases where the defence allege that the 
victim provoked or participated in the offending) to have the right to be 
legally represented at court. The victim's counsel would have a limited 
role, being able to be heard where it is necessary to protect the interests 
and reputation of the victim. 
vVord Length 
The text of this paper (excluding contents page, footnotes, bibliography 
and annexures) comprises approximately 11, 500 words. 
I INTRODUCTION - THE CONTEMPORARY NEGLECT OF 
CRIME VICTIMS 
Currently, victims of crime have a peripheral role in the criminal justice 
process. After making the initial report and providing the police with 
information regarding the crime, the victim has no specific, identifiable 
role to play. This is particularly evident during the criminal proceedings, 
where the primary focus is on the interests of the state ( on behalf of all 
citizens) and the defendant. Although the victim may be required by the 
prosecution to act as a witness, this role is not unique to the victim. This 
has led some academics to argue that the conflict between the victim and 
the accused may have become obscured, and that victims are marginalised, 
with their concerns subsumed to society's wider interests. 1 
Accepting that a crime is an offence against the state, and not merely a 
wrong done to an individual, means that public officials are vested with 
discretionary powers to control the availability of redress to victims.2 The 
public nature of the criminal process has resulted in victims having few, if 
any, rights. Victims of crime are not parties to criminal proceedings, and 
consequently have no right to be legally represented or participate actively 
at any stage of the proceedings. 
The purpose of this paper is to explore a number of issues in relation to the 
legal representation for victims of crime. While the question of legal 
representation arises at all stages of the criminal process - pre-trial 
proceedings, plea bargaining, trial, sentencing and parole - this paper will 
focus primarily on advocacy or representation at trial. It is convenient to 
begin with an overview of existing principles, and proposed rights, which 
1 Perhaps the most influential work in this area is a short paper of Nils Christie, a 
Swedish criminologist who argued in 1977 that the state has stolen the victim's conflict 
with the offender and that the victim needs to be re-involved in the criminal justice 
process - N Christie "Conflicts as Property" ( 1977) British J Crim 17. 
2 See J Hagan Victims before the law: The Organi=ational Domination of Criminal law 
(Butterworths, Toronto, 1983). 
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give victims the opportunity to be present and heard during criminal court 
hearings. Remedies available to victims of crime which provide the 
opportunity for legal representation in court, including private prosecutions 
and civil proceedings, are then considered. The position and experience of 
victims during criminal trials is addressed next, followed by an 
examination of the range of issues associated with proposals for the legal 
representation of victims of crime. The paper concludes with a brief 
outline of a model of victim representation which could be adopted m 
certain criminal proceedings. 
It is useful at this stage to define who a victim 1s. As this paper is 
concerned primarily with criminal procedure, a restrictive definition will 
be adopted. The term "victim" will thus refer to the direct or primary 
victim of a criminal offence. Reference can be made to section 2 of the 
Victims of Offences Act 1987, which defines the term "victim" as 
meaning "a person who, through or by means of a criminal offence 
(whether or not any person is convicted of that offence), suffers physical or 
emotional harm, or loss of or damage to property; and, where an offence 
results in death, the term includes the members of the immediate family of 
the deceased". 
II STATUTORY PRINCIPLES AND CONSTITUTIONAL RIGHTS 
The principles of the Victims of Offences Act 1987 currently give victims 
a limited and indirect voice in court. Victims of sexual violation or other 
serious assault or injury are entitled under section 10 of the Act to have 
any fears they may have about the release on bail of the alleged offender 
conveyed to the court. Provision is also made in section 8 for victim 
impact statements to be provided to the court to ensure that the sentencing 
judge is aware of any physical or emotional harm, or any loss of or damage 
to property suffered by the victim. 
6 
Recognition of a victim's right to legal assistance can be found in section 4 
of the Victims of Offences Act 1987, which provides -
Victims and, where needed, their families should have access to welfare, 
health, counselling, medical, and legal assistance responsive to their 
needs. (emphasis added) 
The Victims Task Force, in their final report,3 noted that this legal 
assistance includes written information on legal situations as well as 
advice on what course of action should be taken. The Task Force observed 
that personal legal assistance to victims of crime in New Zealand is 
limited. While all persons have access to a lawyer if they can afford one, 
for most victims cost is a barrier. More generally, the Task Force 
commented that victims have no opportunity for representation in court as 
a victim of a crime, and most lawyers have only limited knowledge of 
victims issues and the law relating to it. Furthermore, the nature of our 
adversarial criminal justice process could arguably limit the opportunities 
for victim's views to be presented. 
The Victims of Offences Act has its ongms m the United Nations 
Declaration of the Basic Principles of Justice for Victims of Crime and 
Abuse of Power, adopted by the General Assembly in 1985. The 
Declaration provides, among other things, that the responsiveness of 
judicial and administrative processes to the needs of victims should be 
facilitated by allowing the views and concerns of victims to be presented 
and considered at appropriate stages of the proceedings where their 
personal interests are affected, without prejudice to the accused and 
consistent with the relevant national criminal justice system. It is possible 
that the formulation of the UN Declaration, to the effect that the victim's 
right to be heard is guaranteed only insofar as it does not prejudice or 
3 Victims Task Force Towards Equality in Criminal Justice (Wellington, 1993). The 
Victims Task Force was established by the Victims of Offences Act 1987 for a 5 year 
term to assist in and monitor the implementation of the Act's principles. 
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interfere with the rights of the defendant, might tend to negate the victim's 
participatory rights altogether if a broad interpretation of defendant 
prejudice is adopted.4 Given our adversarial criminal justice process, the 
requirement that the presentation of victims' concerns and views must be 
consistent with the national criminal justice system further limits the 
potential of this provision. 
There has also been recent international debate on the need for enforceable 
rights for victims of crime. Many states in the America have recently 
passed constitutional amendments guaranteeing the procedural right of the 
victim to be heard. 5 The US President's Task Force has recommended that 
the Sixth Amendment to the United States Constitution be amended so that 
the victim in every criminal prosecution would have a constitutional right 
at the federal level "to be present and to be heard at all critical stages of 
judicial proceedings".6 It is possible that such procedural rights could 
indirectly enhance the victim's substantive rights. 7 There is also a limited 
constitutional right in Illinois to the presence in court of "an advocate or 
other support person of the victim's choice". 8 
In the Canadian context, it has been noted that a fundamental constraint on 
the discretion of public officials to extend consideration to victims 
involves the priority attached in their criminal law to the principle that 
accused persons be treated fairly and in a manner consistent with the 
Canadian Charter of Rights and Freedoms. 9 Similar restraints also exist 
in New Zealand by virtue of the New Zealand Bill of Rights Act 1990. 
Care therefore must be exercised in promoting measures consistent with 
4 See L Sebba Third Parties: Victims and the Criminal Justice System (Ohio State 
University Press, Columbus, I 996), 223 . 
5 National Organization of Victim Assistance (NOVA) Victim Rights and Services: A 
Legislative Directory I 988 (US Department of Justice, Washington DC, I 989) as cited in 
Sebba, above n 4, 191 ). 
6 United States President' s Task Force on Victims of Crime Final Report (Washington, 
1982). 
7 Sebba, above n 4 . 
8 Article I, section 8.1 of the Illinois Constitution. 
9 Hagan, above n 2, 13 . 
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victims' rights but inconsistent with the rights of an accused. As one 
Canadian writer argues: 10 
Although there are often now calls to recognize new legal and 
constitutional rights for victims and complaints that accused 
have too many rights, there is room for considerable caution and 
concern. Thus far the court has avoided recognizing general 
Charter rights for victims. This is as it should be. A criminal 
trial is about determining guilt and just punishment of accused, 
not about personal redress for victims. 
Conversely, an American commentator argues: 11 
The goal of ensuring that the government be fair, just, and 
decent in its treatment of citizens was never intended to be 
restricted to just the handling of citizens suspected of violating 
the law. The ideal is to make all government contacts with all 
citizens fair and decent. A system of government that 
scrupulously observes the rights of defendants but treats victims 
of crime with callous indifference does not meet the idea [sic]. 
Also relevant in this context is section 27 of the New Zealand Bill of 
Rights Act 1990, which provides that everyone has the right to the 
observance of the principles of natural justice by any tribunal which has 
the power to make a determination in respect of their rights or interests 
protected or recognised by law. Two principles of natural justice which 
are applicable to the interests of victims in criminal procedures are the duty 
to give people specifically affected by a decision a reasonable opportunity 
to present their case, and the duty to listen fairly to all sides and reach a 
10 D Stuart Charier Justice in Canadian Criminal Law (2 ed, Carswell Publishing, 
Scarborough, Ontario, 1996) 36. 
11 S Dash "Preface" in McDonald W F (ed) Criminal Justice and the Victim (Sage, 
Beverley Hills, 1976) cited in Hagan, above n 2, 14. 
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decision untainted by bias. 12 However, as the rights or interests of victims 
are not expressly protected by law, it is arguable that this provision is not 
of any immediate or tangible benefit to victims of crime. 
While the New Zealand Bill of Rights Act 1990 sets out the rights of 
persons charged with a criminal offence, it does not offer any rights or 
remedies to the victim of a crime in the context of criminal proceedings. 
Arguably, the Bill of Rights Act has done considerably more for the rights 
of defendants than the Victims of Offences Act has done for victims of 
cnme. The Victims of Offences Act merely sets out a number of 
principles for the treatment of victims within the legal system. As the Act 
does not contain enforceable rights and does not, generally, impose duties, 
the principles contained therein are largely symbolic. 
Many commentators advocate the importance of taking a balanced 
approach to improving the position of victims. If the role of the victims in 
the criminal justice system is expanded, the existing rights of defendants 
(for example, to a fair trial) and society's interest in criminal justice being 
publicly administered must not be unduly compromised. 13 Priorities have 
to be established and judgments made regarding the respective rights of the 
victim, defendant and wider society. 
III EXISTING OPTIONS FOR VICTIM REPRESENTATION 
A number of remedies are available, both in and outside of the criminal 
justice process, which allow victims to be legally represented in the court 
process. These options, including private prosecutions and civil 
12 See Community Law Refonn Committee of the Australian Capital Territory Victims of 
Crime - Report No 6 (Canberra, 1993), 27. 
13 New Zealand Law Commission Criminal Prosecution - Preliminary Paper No 28 
(Wellington , 1997). 
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proceedings, provide alternatives to the victim's current limited role in the 
criminal court system, and will be considered in tum. 
A Private Prosecutions 
Prosecution is not a matter within the exclusive domain of state agencies. 
Any person may institute a prosecution for an offence against the general 
criminal law by filing an information in the District Court under the 
provisions of the Summary Proceedings Act 1957. The prosecution of 
certain offences requires the prior consent of the Attorney-General, 
although in practice this function is carried out by the Solicitor-General. 14 
The case of Amery v Solicitor-Genera/15 is a recent example of a private 
individual laying informations, under section 198 of the Crimes Act 1961 
(delivering explosive devices) against two French agents. It is also 
possible for the prosecution of an indictable offence to be conducted 
privately. Section 345(2) of the Crimes Act 1961 provides that an 
indictment may be presented by a private agency or citizen. 
In theory, private prosecutions provide an important safeguard for an 
aggrieved citizen against capricious, corrupt or biased failure or refusal to 
prosecute offenders against the criminal law. 16 The possibility of private 
prosecutions may also enable victims to instigate criminal proceedings 
14 Prosecution Guidelines (Crown Law Office, Wellington, 1992), section 4. The 
reasons for requiring prior consent vary according to the particular offence, although in 
general terms the consent is required to prevent the frivolous, vengeful or political use of 
the offence provisions. There are approximately 34 offence provisions on the statute 
books where the consent of the Attorney-General or Solicitor-General is required (See 
New Zealand Law Commission, above n 13, 174). 
15 
[ 1987] 2 NZLR 292. The informations were laid in an attempt to prevent the removal 
of the two French agents, both of whom had pleaded guilty to manslaughter and wilful 
damage for their part in the sinking of the Rainbow Warrior in 1985 and were sentenced 
to 10 years imprisonment, from New Zealand. The Solicitor-General had directed that 
further proceedings on the new informations be stayed, pursuant to s 173 of the Summary 
Proceedings Act 1957. The appellant sought judicial review of the exercise of the power 
to stay proceedings, which was struck out in the High Court. The Court of Appeal held 
that the in formations were an abuse of the process of the Court as they were lesser 
criminal charges based on the same foundation as the more serious offences to which the 
defendants has already pleaded guilty. 
16 Gouriet v Union of Post Office Workers [1978] AC 435,498. 
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where the state prosecution agency declines to prosecute. However, 
summary prosecutions are rarely brought by private citizens, and the 
private prosecution of indictable offences remains almost unknown in New 
Zealand. 17 
There are a number of reasons why the instigation of a private prosecution 
is an option that has not been widely advocated for victims of crime, 
including: 18 
• the cost of a private prosecution (this would depend, for example, on 
the victim's access to investigation services and access to legal 
representation). 
• the courts have the power to award costs against prosecutors under the 
Costs in Criminal Matters Act 1967 (sections 5 and 7) or, where the 
private prosecutor fails to present an indictment, under the Crimes Act 
1961 (section 346). 
• a defendant may take a civil action against the private prosecutor for 
malicious prosecution. 
• the Attorney-General and the Solicitor-General have, pursuant to 
section 173 of the Summary Proceedings Act 1957, the power to stay 
proceedings. 
These factors combine to present a reasonably strong disincentive to a 
victim who is contemplating bringing a private prosecution. 19 
17 New Zealand Law Commission, above n 13. 
18 See Sebba, above n 4, 308; New Zealand Law Commission, above n 13, 137. 
19 The New Zealand Law Commission, in their preliminary report on criminal 
prosecutions (above n 13, 138) propose two options for reform in the area of private 
prosecutions, both of which would provide even greater disincentives for victims of crime 
who were contemplating bringing a private prosecution. The first option involves 
granting the court the power to require a private prosecutor to give security for costs (the 
Law Commission does recognise that this would unfairly discriminate against those who 
have a legitimate case but who were without the means to provide security). The second 
option would require the leave of the court for the bringing a private prosecution (the 
Law Commission favours this option, as it has the advantages of independent control, 
preventing unmeritorious private prosecutions while not inhibiting reasonably brought 
private prosecutions, and avoiding the danger of excessive interference). 
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B Civil Proceedings 
Many criminal offences give nse to potential civil actions in tort (for 
example assault, trespass, negligence, and conversion). A traditional 
response to the victim's limited standing in the criminal justice system has 
been to point to the availability of civil remedies. Whereas a criminal 
proceeding has for its object the determination of guilt or innocence, and 
the imposition of punishment, the object of a civil proceedings is the 
recovery of money or other property, or the enforcement of a right for the 
advantage of the person suing. 
There appears to be little specific information available on the degree to 
which crime victims avail themselves of tort remedies against offenders. It 
is, however, likely that this is a limited remedy, given the difficulties in 
identifying and apprehending the offender, the costs involved for the 
victim in bringing civil proceedings, and the potential problems m 
recovering funds, once a judgment for damages has been obtained, as 
many defendants lack the financial means to meet any claim. The 
imposition of a prison sentence through the criminal justice system may 
further limit the offender' s ability to meet any damages awarded. An 
American commentator suggests that while the availability of tort damages 
for crime may be largely unlimited in principle, it appears to be limited in 
practice.20 
The availability of tort remedies to victims of crime is further limited in 
the New Zealand context due to the fact that civil proceedings brought 
against a defendant in respect of conduct which amounts to an offence can 
often be concerned only with certain mental trauma claims or claims for 
exemplary damages. This is because of the effect of section 14 of the 
Accident Rehabilitation and Compensation Insurance Act 1992, which 
excludes actions for damages arising directly or indirectly out of personal 
20 Sebba, above n 4, 316. 
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injury caused by accident where coverage is provided for by the Act (this 
captures, for example, actions for assault or battery where physical injury 
is sustained, or mental injury suffered by a person as a result of personal 
injury or, by virtue of section 8(3) of the Act, mental injury suffered as an 
outcome of one of the specified sexual offences listed in the First Schedule 
to the Act).21 However, a plaintiff victim may be able to establish a right 
to damages in respect of mental trauma suffered as a result of criminal 
actions which do not fall within the description of any of the specified 
offences in the Act, or to exemplary damages, which are not affected by 
the accident compensation legislation.22 Richardson J, in the case of 
Taylor v Beere,23 described exemplary damages as intending to punish 
outrageous conduct; to make an example of the person responsible thereby 
demonstrating society's disapproval of the behaviour and deterring others 
in the future. As such, exemplary damages are applicable to a range of 
criminal conduct. 
The Ontario Law Reform Commission, in a recent report on exemplary 
damages,2~ emphasised the ability of tort law to supplement the criminal 
law by compensating for certain limitations inherent in the criminal justice 
system that might otherwise result in some defendants receiving less than 
their just dessert. The Commission noted that while it is widely accepted 
that criminal conduct is a public matter, one of the disadvantages of public 
enforcement is the fact that the actual victims are disenfranchised - "[t]he 
symbolic benefits of preserving the victim's right to commence a civil 
21 It is of course possible that a civil action will lie where no personal injury has been 
inflicted or no accident has happened, for example where a plaintiff has been threatened 
with a firearm in the course of a robbery - see the chapter on "Accident Compensation 
and the Common Law" in S Todd (ed) The Law of Torts in New Zealand (2 ed, Brooker's, 
Wellington, 1997). 
22 Th is is because exemplary damages do not arise directly or indirectly out of personal 
injury covered by the Act, but rather they arise out of the actions of the defendant - see 
section 14( 1) of the Accident Compensation and Rehabilitation Insurance Act 1992 and 
the case of Donselaar v Donselaar [ 1982] I NZLR 97 (CA). 
23 [1982] 1 NZLR 81,89. 
24 Ontario Law Reform Commission Report on Exemplary Damages (Toronto, 1991). 
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action for punitive damages, and the symbolic benefits of the occasional 
successful action, should not be ignored. "25 
Where both civil and criminal proceedings are brought against an offender, 
it is likely that the criminal proceedings would have preceded any civil 
judgment. An issue which therefore could arise is that of double 
punislunent, where civil proceedings for exemplary damages are brought 
against a defendant in respect of conduct for which she or he has already 
been punished by virtue of the imposition of a criminal sentence. As 
exemplary damages are available in civil proceedings to punish or 
condemn the behaviour of the defendant, it is possible that an award of 
such damages against these defendants would amount to double 
punislunent. 
The right not to be subjected to double punislunent for the same offence is 
a well-established principle of criminal law. The principle is currently 
expressed in section 10( 4) of the Crimes Act 1961, which provides that no 
one shall be liable, whether on conviction on indictment or on summary 
conviction, to be punished twice in respect of the same offence. This is 
reinforced by section 26(2) of the New Zealand Bill of Rights Act 1990, 
which provides: 
No one who has been finally acquitted of, or pardoned for, an 
offence shall be tried or punished for it again . 
Section 26(2) is arguably open to the interpretation that the second 
punishment may come about through some procedure other than a criminal 
trial for the offence. The effect of a previous criminal conviction on a 
claim for exemplary damages was recently considered by Heron J in the 
case of O v U. 26 While acknowledging that the issue involved a number of 
25 Above n 24, 45. 
26 
( 1996) 14 CRNZ 76 (HC). The case involved an application for a pre-trial ruling on 
O's abili ty to claim exemplary damages against her step-father, U, for sexual abuse and 
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philosophical approaches to crime and punishment, Heron J determined 
that the case could only be decided on whether section 26(2) of the New 
Zealand Bill of Rights Act 1990 constituted a ban on the proceedings in 
question. The judge concluded that if section 26(2) is illustrative or 
declaratory of existing law, then that law appears to be confined to 
criminal proceedings, and the restriction on liability is limited to 
conviction for the same offence as that term is defined in the Crimes Act. 
Neither section 10( 4) of the Crimes Act or the similar provision in section 
26(2) of the New Zealand Bill of Rights Act therefore bar civil 
proceedings for exemplary damages arising from the same conduct for 
which the civil defendant has already been convicted in criminal 
proceedings.27 
The Ontario Law Reform Commission reached a similar conclusion in 
their report on exemplary damages, that the fact that there have been 
criminal or other similar proceedings against the defendant should not 
operate as a bar to an award of exemplary damages. It was noted that there 
are many reasons why the evidence in a civil case may present an entirely 
different picture to the court than the evidence presented in the criminal 
court, in part because the victim, who is virtually disenfranchised in the 
criminal system, controls the civil action - "[t]here are interests and 
constraints that operate on the Crown that differ substantially from those 
faced by a civil plaintiff ... [ with the result that] the legal facts presented in 
both actions may be sufficiently different ... "28 It is worth noting that 
some states in America have what are termed "compromise" statutes, 
providing for the dismissal of a criminal case where the parties have 
assault. U had previously pleaded guilty to representative charges of indecent acts and 
was sentenced to an effective three years and three months imprisonment and $10 OOO 
reparation. 
27 The Court of Appeal is currently considering this issue in the context of a number of 
cases involving sexual assault victims suing their assailants for exemplary damages - see 
" Victims seek right to sue sex abusers" The Dominion, Wellington, New Zealand, 2 
September 1997, 3 and "Exemplary damages case ends" The Dominion, Wellington, New 
Zealand, 3 September 1997, 7. At the time of writing (late September 1997) the court 
had not released its decision. 
28 Above n 24, 45 . 
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reached a civil settlement where that settlement arises out of the act 
charged (thus providing the victim with some power to prevent a 
prosecution). 29 
A civil action for exemplary damages for assault and battery in the course 
of a violent domestic relationship was successful in the recent case of 
G v G. 3° Cartwright J, in awarding exemplary damages of $85 OOO, 
commented that the plaintiffs choice of exemplary damages as a remedy 
for the violence she had suffered was entirely appropriate, as criminal 
proceedings would subject her to the trauma of giving evidence as a 
complainant in a jury trial with no clear personal advantage to be gained. 
Her Honour noted that bringing a civil proceeding was also consistent with 
the move towards restorative justice in that the victim has a direct part in 
the process of reparation for the wrong done, rather than allowing the state 
to take full responsibility and, in isolation of the plaintiff, exact 
punishment. In this context, Cartwright J quoted the observations of 
Richardson Jin the case of Taylor v Beere: 31 
It is also arguable that we have already come to place too much 
reliance on the initiatives of instrumentalities of the State and so 
to expect too much of the criminal law as a vehicle of social 
control of an increasingly diverse and multi-value society; and 
that in the long run the overuse of criminal sanctions is likely to 
diminish respect for the criminal law contrary to the public 
interest ... It is sufficient to note that it adds to the doubt as to 
whether the concepts of compensation and punishment can 
sensibly be contained in watertight compartments. 
29 See Sebba, above n 4, 53 ; Hagan, above n 2, 18. 
30 15 FRNZ 22 (HC). 
3 1 Above n 23, 90 . 
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Indeed, the use of reparation in the criminal law and exemplary damages in 
the civil law are illustrations that the law does not distinguish sharply 
between civil and criminal remedies: 32 
Whatever the significance and wisdom of the traditional 
distinction between the punishment of criminals through the 
criminal law and the compensation of crime victims through 
civil tort law, as a practical matter, the wide acceptance and use 
of restitution within the criminal justice system has already 
resulted in the partial merger of criminal and tort law. As a 
consequence, the victim can be viewed as having a direct 
interest of a resitutional nature in the criminal proceeding. 
The sentence of reparation can be contrasted with the position in many 
continental European legal systems (for example France, Italy and Greece) 
which give the victim official recognition as a partie civile, whereby the 
civil claim is effectively integrated into the criminal trial. In France, for 
example, the victim may bring a civil action for damages directly caused 
by the offence at the same time, and before the same court, as the criminal 
prosecution instituted by the state. Where the proceedings are joined, in 
all but the higher courts civil damages cannot be awarded unless the 
criminal prosecution succeeds.33 By joining the proceedings, the victim 
obtains the results of the official investigation and, while having no formal 
standing in the criminal process as such, he or she is able to achieve the 
goal of the civil process in obtaining financial compensation or restitution 
without the need for additional litigation.34 Research has found, however, 
that these civil parties only rarely exercised active participatory rights, 
32 J Gittler "Expanding the Role of the Victim in a Criminal Action: An overview of the 
Issues and the Problems" (1984) 11 Pep L R 117, 139. 
33 See P Stein legal Institutions: The Development of Dispute Settlement (Butterworths, 
London, 1984). 
34 C Sumner "Victim Participation in the Criminal Justice System" (1987) ANZJ Crim 
195,212. 
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such as questioning of witnesses, apparently because this was not 
encouraged by the presiding judge.35 
The advantages of the partie civile procedure include that the victim is 
granted standing at the trial, but only as a civil party so that the traditional 
balance between the state and the defendant at criminal law is maintained. 
The victim is at a position to pursue his or her own interests while at the 
same time potentially deriving some satisfaction from being involved in 
the process. Commentators have thus suggested that one method of 
increasing the availability of civil law remedies in common law 
jurisdictions would be to strengthen their link with the criminal justice 
system, thereby alleviating the burden imposed on the victim who 
instigates proceedings and reducing the costs incurred, by adopting a 
model similar to the partie civile to give the victim standing in the criminal 
trial as a civil party.36 One such proposal37 would allow the victim to 
participate actively at the trial itself, with the victim's counsel following 
the prosecution in all procedural matters ( opening statement, direct 
examination, cross-examination and closing statement). After all the 
parties have been heard, the criminal charges would be resolved first by 
the jury, and then the judge would decide whether damages are to be 
awarded. 
It has been suggested, however, that the special characteristics of the 
adversary process render the incorporation of such a procedure in countries 
with common law tradition, such as New Zealand, problematic.38 
Adversarial criminal proceedings consist of a contest between two parties 
before an essentially passive and impartial judge, whereby the state has 
35 K.raintz, KW "Victimology Research in Austria" in Kaiser, G, et al, (eds) Victims 
and Criminal Justice, (Max Planck Institute for Foreign and International Penal Law, 
Frieburg, I 99 I), cited in Sebba, above n 4, 319. 
36 See, for example, Sebba, above n 4; J Cardenas "The Crime Victim in the 
Prosecutorial Process" ( 1980) 9 Harv J L & Pub! Pol 357. 
37 Cardenas, above n 36. 
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assumed the role of the victim. In the European inquisitorial system, there 
is arguably more scope for an individual victim to participate and 
contribute to the proceedings. As the judge controls the trial, he or she can 
allow the victim to participate without too much interference with the 
proceedings. 
It is also debatable whether partie civile procedures would result in victims 
receiving a higher rate of monetary payment than under the existing 
sentence of reparation. The reparation provisions in the Criminal Justice 
Act 1985,39 which in effect require a court to consider reparation in all 
cases involving emotional harm or loss of or damage to property, provide a 
means of restoring victim losses. As Holland J observed in Clarke v 
Police.JO: 
A sentence of reparation is no more than applying the criminal 
sanctions to a liability which an offender already has. It does 
not add a new financial liability upon him. [sic] It relieves the 
victims of commencing proceedings in the civil Courts . 
Provision is made in section 22(6)(b) of the Criminal Justice Act for 
periodic payment of reparation. While the Act does not specify the time 
frame over which reparation by instalments should be paid, the courts are 
reluctant to extend orders for reparation beyond two to three years. 41 There 
is also a certain degree of ambiguity regarding the aim of reparation -
whether it is primarily a sanction for offenders, a victim service or a 
38 Sebba, above n 4, 319; and J JM van Dijk " Victim Rights: A Right to Better Services 
or a Right to Active Participation?" in J van Dijk et al (eds) Criminal Law in Action: an 
overview of current issues in Western societies (Gouda Quint bv, Arnhem, 1988). 
39 Sections 11 and 22 - 25 . 
40 Unreported, 28 April 1993, High Court, Dunedin AP8/93. 
41 See Rihari v Department of Social Welfare (1991) 7 CRNZ 586, where Anderson J, 
in reducing a reparation order to one payable over a period of three years, commented 
that " the authority of the law is not necessarily maintained by the making of orders which 
cannot realistically be capable of compliance. Nor is it appropriate in modem time that 
people should effectively be bonded debtors throughout their lives" (at 590). 
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combination of both of these aims. 42 It is clear that judges do view 
reparation as a penalty,43 and as such the purpose of the sentence overlaps 
with the award of exemplary damages in the civil jurisdiction. 
C Other Remedies 
For completeness, it should be noted that a further way that victims can be 
legally represented in court is by seeking some form of preventive justice, 
for example, a bond to keep the peace or a domestic protection order. 
Under Part VI of the Summary Proceedings Act 1957, any person may 
apply, by complaint, to a District Court for an order requiring the 
defendant to enter into a bond, either with or without securities, for 
keeping the peace. The grounds for the application are quite limited, and 
include that the defendant has threatened to do any act which if done 
would constitute a specified offence under the Crimes Act 1961, or that the 
complainant has cause to fear that the defendant will destroy or damage his 
or her house. The court may make an order if it is of the opinion that the 
conduct complained of is likely to be repeated and may tend to invoke a 
breach of the peace. If the court does order that the defendant enters into a 
bond for a specified sum, the defendant must, for the specified period not 
exceeding one year, keep the peace towards the complainant and refrain 
from doing the act feared or from repeating the conduct complained of. 
The order may require the payment of a bond for such sum as the court 
thinks sufficient. If a defendant refuses to enter into a bond to keep the 
peace when ordered or fails to obtain the sureties required under the order 
the Court may order that he or she be committed to prison for a term not 
42 B Galaway and P Spier Sentencing to Reparation: Implementation of the Criminal 
Justice Act 1985 (Department of Justice, Wellington, 1992). This report, which 
canvassed the views of a number of judges and probation officers regarding the aim of 
the sentence of reparation, found that compensation for the victim of crime was the most 
commonly understood aim of reparation, followed by offender accountability. While the 
majority of the victim oriented aims mentioned by probation officers related to 
compensation, a large number also perceived other victim oriented aims of the sentence, 
such as the opportunity for victims to participate in the criminal justice system. 
43 All of the judges interviewed in Galaway and Spier (above, n 40) agreed with the 
statement that reparation should be considered an offender penalty. 
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exceeding 2 months. Where the defendant enters the bond but fails to keep 
a condition of the bond the court, on application, may order that any part 
of the bond be paid. 
Other forms of preventive justice are available under the Domestic 
Violence Act 1995 to victims of domestic violence. Provision is made in 
section 14 of that Act for the making of a protection order where domestic 
violence (which includes physical, sexual and psychological abuse) has 
occurred between people in a domestic relationship and the applicant is in 
need of protection. The range of people to whom the Act applies includes 
not only married and de facto spouses (as under the Domestic Protection 
Act 1982) but also same-sex partners, family and household members and 
those in close personal relationships. The order has standard statutory 
conditions, as set out in sections 19 to 23 of the Act, including prohibitions 
on abusing the protected person, damaging or threatening to damage their 
property and conditions restricting the possession of firearms. In addition, 
a court can impose special conditions under section 27 to suit the 
circumstances of the particular case. Breach of any of the conditions of a 
protection order, or doing any act in contravention of the order, is an 
offence, punishable by up to 6 months imprisonment or a fine not 
exceeding $5,000. Repeat breaches are punishable by up to 2 years 
imprisonment. 
IV VICTIMS AT TRIAL 
During the trial we had to relive the horror of the murder and we 
had to listen to the defence lawyer trying unsuccessfully to 
blame [ our daughter] ... How devastating it was for us all to sit 
through the court day after day, I istening to all the various 
witnesses speak on behalf of our daughter's killer. Often it 
seemed as though it was [ our daughter] who was on trial, and 
yet we were not permitted to say anything in her defence ... To 
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us, the victims, the ones left behind, it often appears as though 
the law does everything to protect the criminal and very little to 
protect the victim .44 
It is the business of the defence to cast doubt on [the 
prosecution ' s] allegations and discredit the witnesses and their 
evidence . . . It is to make witnesses appear so inconsistent, 
forgetful , muddled, spiteful or greedy that their words cannot 
safely be believed .. . Victims who come to court supposing that 
a trial will be an assertion of their wrongs will discover that it is 
their probity that is at issue as well. In a contested trial, they 
will almost certainly be exposed to a bruising interrogation in 
which there is no presumption that they are the injured party.45 
Although victims have no right to demand be heard during the criminal 
proceedings, in many cases the complainant's or victim's evidence will be 
a crucial part of the Crown's case. There are numerous studies which have 
examined victims' experiences of being a witness, and of criminal court 
procedures in general, which indicate that a number of areas are 
problematic or stressful for victims. These include confronting the 
accused, the public setting of the trial, cross-examination by defence 
counsel and the fact that there is little opportunity to participate in the trial 
process.46 
Concerns have been expressed in the literature about victim witnesses 
being exposed to insensitive and traumatic cross-examination by defence 
counsel during criminal trials and, in particular, the common defence 
strategies of blaming the victim, or challenging thejr credibility, integrity 
44 Extract of a letter, quoted in J Miles "The Role of the Victim in the Criminal Process: 
Fairness to the Victim and Fairness to the Accused" (1995) 19 Crim L J 193, 193 . 
45 P Rock " Witnesses and Space in a Crown Court" ( 1991) 31 Brit J Crim 266, 267 
( emphasis in the original). 
46 See Sebba, above n 4, I 05 . 
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and reputation. 47 These concerns are often more pertinent in the context 
of sexual offences. Allegations can also be made that the victim provoked 
or precipitated the victimisation. As victims have no legal representation 
of their own at the criminal trial, they are to a large degree powerless to 
respond to any attack which may be made upon their character or 
credibility. 
These problems encountered by victims in their capacity as witnesses in 
the criminal trial are linked to the adversarial nature of the criminal court 
process. The proper cross-examination of Crown witnesses, including the 
victim, is arguably a primary duty of defence counsel, the discharge of 
which is important in ensuring that a defendant receives a fair trial. The 
cross-examination of a victim witness is subject to some restraints, with 
the rules for professional conduct for barristers and solicitors providing 
that a practitioner must not attack a person' s reputation without good 
cause.48 There are also provisions in the Evidence Act 1908 which can 
protect victims from unfair treatment by defence counsel. Section 13 
provides the court with a discretion to warn a witness that she or he is not 
obliged to answer a question put to him or her upon cross-examination if 
the question relates to a matter not relevant to the proceeding, except in so 
far as it affects the credit of the witness by injuring his or her character. 
The concern is to ensure that the question will elicit information which 
assists the court in assessing credit, and not simply to harm the witness by 
unfairly injuring his or her character. Section 14 further provides that the 
court shall forbid any question it regards as -
(a) Indecent or scandalous, although such question may have some 
bearing on the case before the court, unless the question relates to 
facts in issue, or to matters necessary to be known in order to 
determine whether or not the facts in issue existed; or 
47 See, for instance, Legal and Constitutional Committee A Report to Parliament upon 
Support Services / or Victims a/Crime (Govt Printer, Melbourne, 1987). 
48 New Zealand Law Society Rules f or Professional Conduct f or Barristers and 
Solicitors (I 990), rule 8.05. 
LA V LIS;.,\'. Y 
VICTORIA UNIVERSITY UF WEL!...,I iGTG. 
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(b) Intended to insult or annoy, or needlessly offensive in form, 
notwithstanding that such question may be proper in itself. 
It appears that this provision is rarely invoked in practice, but 
commentators are of the view that it is a valuable provision for preventing 
any abuse of the power to examine and cross-examine witnesses.4
9 
In Canada, as a witness, a victim has the right to have counsel present at 
trial in order to advise him or her of their rights and to assist the witness in 
taking the protection of the Canada Evidence Act, if desired. However, 
this does not afford a witnesses' counsel the opportunity for any great 
degree of participation. Dubin J, for the Ontario Court of Appeal in R v 
Hawke50 noted that a witness is not a party to the proceedings and does 
not become a party by the appointment of counsel on his or her behalf. 
The judge went on to comment that the issue of the relevancy and 
admissibility of evidence in a criminal case is one solely to be considered 
on the basis of the submissions of crown counsel and defence counsel. 
Furthermore, it had been the traditional role of the judiciary to see that 
every witness is treated courteously and fairly, and a witness does not need 
counsel to see that that right is preserved. 
The Legal and Constitutional Committee in Australia similarly concluded 
that separate victim representation may not be the answer, as the protection 
of victims from unfair or harassing cross-examination by defence counsel 
ultimately rests with prosecutors and judges. 51 Conversely, other 
commentators argue that while the defendant's counsel is subject to some 
restraints in questioning the victim, the victim, unlike the defendant, has 
no general right to refuse to testify, and that she or he cannot be entirely 
insulated from defence attacks, given the adversarial nature of criminal 
49 New Zealand Law Commission Evidence Law: Character and Credibility-
Preliminary Paper No 27 (Wellington, 1997), 25. 
so R S C 1970, E-10 (as cited in Hagan, above n 2, 15). 
si Above n 47. 
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litigation and the defendant's right to confront and cross-examine an 
adverse witness.52 
V VICTIM REPRESENTATION IN CRIMINAL PROCEEDINGS 
As noted above, victims have no legal right to be represented or to 
participate actively in the criminal proceedings. As one writer 
comments,53 this is an unusual situation in the court system, as normally a 
party with sufficient interest in proceedings will be represented or, at least, 
be present and make submissions as an amicus curiae. The principle of 
procedural fairness or natural justice generally requires that anyone likely 
to be adversely affected by a decision or determination should be given a 
hearing or allowed to make representations.54 By contrast, a victim is not 
normally present during court proceedings, except to give evidence.55 
The victim has a number of interests which may be affected by criminal 
proceedings, including restitution, retribution, preventing invasion of 
privacy, and the avoidance of harassment and intimidation by the 
defendant. As noted above, defence counsel may also allege that the 
victim precipitated or provoked the crime, thereby calling into question the 
victim 's character and reputation. It has been suggested that one way of 
52 See Gittler, above n 31 , 142. 
53 S Garkawe "The Role of the Victim during Criminal Court Proceedings" (1994) 17 
UNSWLJ 595 , 608. 
54 See Miles, above n 44, with reference to the differences in the development of the 
concept of natural justice in the areas of administrative law and criminal procedure. 
55 The bas ic rule is that the only time a witness in a criminal trial is permitted in the 
courtroom is during the witness ' s own testimony. This rule of exclusion is intended to 
guard against fabrication and to ensure independent testimony. However, a number of 
states in the United States have passed statutes which generally grant the victim a 
conditional right to attend all proceedings and exempt the victim from the witness 
exclusion rules (see D Roland " Progress in the Victim Reform Movement" (1989) 17 Pep 
LR 35). Similarly, Garkawe, above n 53, suggests that the practice is intended to ensure 
that the victim ' s testimony is not influenced by that of other witnesses' testimony, but 
that it is within the discretion of the trial judge to permit a witness to remain in court. 
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protecting victim's interests is to appoint special advocates to plead their 
cause. 56 
One model of victim representation is for victim advocates to have the 
general function of assisting victims through the complexities of the 
criminal justice system, providing information and general advice. 
Emphasis is thus on the provision of information to victims rather than on 
the active promotion or protection of their interests. The Victims Task 
Force proposed a victim advocacy model for New Zealand along these 
lines. 57 The model was intended to provide as many of the victim's needs 
as possible in one place, and involved elements of social work, legal 
advocacy, crisis intervention, referral to other services, and the provision 
of information, support and education. In terms of representation in court, 
it was envisaged that the advocates could assist with the collection of 
information for bail hearings, and take responsibility for the preparation of 
Victim Impact statements, thus ensuring that sections 8 and 10 of the 
Victims of Offences Act 1987 were observed.58 The Task Force's notion 
of victim advocacy was therefore significantly different from the legal 
understanding of an advocate being a person who fully represents 
another's interests in court. 
A form of victim assistance similar to that envisaged by the Victims Task 
Force currently operates in New Zealand. In 1993, the Department of 
Justice launched the Victims' Court Assistance pilot scheme in four courts. 
The main focus of the scheme was on victim's need for information and 
support at all stages of the proceedings. Victim Court Assistants were 
56 See, for example, Sebba, above n 4, 18 . 
57 Victims Task Force Advocacy for Victims of Crime: A Model for New Zealand 
(Wellington, 1993); Victims Task Force Towards Equality in Criminal Justice 
(Wellington, 1993). 
58 As noted above, section 8 of the Victims of Offences Act 1987 provides that 
arrangements should be made to ensure that the sentencing judge is informed of any 
effects of the offence on the victims by way of a victim impact statement. Section I 0 
provides that, in cases of sexual violation or other serious assault or injury, victims views 
on the defendant's release on bail should be conveyed to the court. 
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expected to work with court staff, Community Corrections, police and 
community groups to: 
• inform victims of progress of their case and of available services 
• assist victims to participate in the justice system 
• assist courts and other relevant agencies in dealing with victims 
• undertake community education. 
An evaluation of the pilot scheme concluded that the scheme generally met 
its objectives,59 and from September 1996 the scheme, known as Court 
Services for Victims, was extended. It is envisaged that the scheme will 
eventually operate nation-wide. 
An alternative model of advocacy would enable victims to have their own 
legal representation during the court proceedings. While there is nothing 
preventing victims from engaging their own lawyer to advise them outside 
the court-room,60 as noted above the criminal justice system does not 
generally permit a third party to have independent representation in court. 
A legal representative could be appointed who does not assume the role of 
the prosecutor and so has no direct control over the criminal proceedings, 
but has the role of a victim advocate, to ensure that the victim' s interests 
are made known and taken into account during the criminal trial process. 
The role of the victim' s counsel could extend to advising him or her about 
remedies that are not an integral part of the process, for example, the 
possibility of state compensation through the accident compensation 
scheme and the instigation of civil proceedings. Other anticipated benefits 
include the exercise of a greater degree of control over the proceedings 
(and thus presumably enhancing satisfaction), a higher probability of 
59 Department of Justice Victims ' Court Assistance -An Evaluation of the Pilot Scheme 
(Wellington, 1995). 
60 By way of illustration, in a recent sexual violation case the complainant hired a 
barrister to advise her, commenting that " [t]his is a patriarchal system of justice which 
doesn' t sit well with women who want to be better informed than the meagre amount of 
information the system supplies you about the process. It ' s you on trial. You ' re risking 
everything." NZ Listener, 30 November 1996, 18 (emphasis in the original). 
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reparation and obtaining information that may be of assistance m any 
subsequent civil suit. One writer in this area comments: 61 
[l]t may still be both legally possible and appropriate for a 
victim to persuasively present to the court information relevant 
to the circumstances of the offence and its subsequent effects on 
his or her well-being. The assistance of counsel may, in some 
cases, facilitate this process. Indeed, according a victim the 
" right" to "tell the whole story", by presenting information 
relevant to charge, release on bail, determination of guilt and 
sentence, with the discretion to evaluate and consider that 
information remaining with the justice, the judge or the 
prosecutor, may be the most effective method available in 
contemporary law for balancing the victim's concerns with the 
interests of the system in treating an accused fairly. 
Little consideration has been devoted to this idea of victim representation 
in recent victim-orientated proposals and reforms, as one commentator 
observes: 62 
The most obvious form of victim advocacy, however, seems to 
have been almost totally neglected in the empirical literature and 
barely mentioned in the Anglo-American legal literature ... this 
is the possibility that the victim will be represented by an 
attorney during the course of the criminal process. The 
I iterature bewailing the "disappearance" of the victim as a party 
to the penal process has generally overlooked the ... [possibility 
of] the participation in this process by the victim's attorney, 
whether for the purpose of conducting a private prosecution or 
in order to assist the public prosecutor. 
6 1 Hagan, above n 2, 17 . 
62 Sebba, above n 4, 206. 
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The concept of victim representation has been proposed in the past only in 
the narrow context where the victim's conduct or reputation may itself be 
placed in question during the course of proceedings. A bill introduced into 
the New York legislature in 1981 would have authorised the court to allow 
counsel for victims in cases where the defendant alleged improper or 
illegal conduct of the victim as an affirmative defence. In sexual assault 
cases, such representation would be as a matter of right. The lawyer could 
participate and offer legal argument in any stage of the criminal 
proceeding in which the conduct of the victim was at issue. 63 The primary 
objective of this bill was thus the protection of the victim rather than the 
pursuance of the victim's rights and remedies. 
One model of victim representation which has proposed in the New 
Zealand context would give the victim a right to representation in court 
hearings, enabling the victim' s point of view heard and considered by the 
judge in any decision making.64 The representative would be present to 
assist the court in establishing the truth, providing information and 
safeguarding the victim's interests in the process, rather than playing a part 
in the contest between the prosecutor and defence. The presence of a 
victim representative in the court proceedings would provide support for 
the victim in giving evidence and cross-examination, including the ability 
to object if necessary; to question other witnesses and suggest witnesses to 
the prosecution; and have the opportunity to take part in the selection of 
the jury. Other possible functions would include: 
• requesting name suppression of the victim and/or offender 
• providing information relevant to the determination of bail 
• appealing release on bail or bail conditions 
• accessing personal information about the victim held by the prosecution 
63 See S Hillenbrand " Legal Aid to Crime Victims" in E Fattah (ed) The Plight of the 
Crime Victims in Modern Society (St Martins Press, New York, 1989). 
64 R Wilkie Fitting the Victim into the Court (unpublished short thesis for M.Phil 
Criminology, Cambridge University, 1994). 
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• appealing "non-conviction" (that is, the right to seek a determination 
from the judge for the grounds of non-conviction) 
• presenting victim impact statement, and responding to any plea of 
mitigation. 
A Role of the Prosecutor 
In New Zealand the Attorney-General is ultimately responsible for the 
enforcement of the criminal law in a just and proper manner, and is 
responsible for the ultimate control of all criminal prosecutions undertaken 
by the Crown. In practice, the Solicitor-General normally carries out these 
functions, with Crown prosecutions being conducted by Crown solicitors 
appointed for each High Court district. 65 The Solicitor-General's 
guidelines for the conduct of prosecutions, issued in 1992, contain some 
guidance for Crown solicitors on their responsibilities to victims, although, 
as the Law Commission notes, not in any great detail.66 While public 
interest factors are taken into account in exercising the discretion whether 
to prosecute an offence, and one of those factors is the attitude of the 
victim of the alleged offence to a prosecution, there is no guidance as to 
what weight should be placed on this. No mention is made of the 
importance of Crown solicitors meeting victims who will be witnesses and 
explaining the trial process, courtroom practice, the role of the victim as 
witness, and the role of the crown solicitor as prosecutor. 67 
During the criminal court proceedings, victims are currently reliant on the 
prosecutor to represent their interests. This does not, of course, render the 
prosecutor as a victim advocate. Proponents of the concept of separate 
victim representation emphasise the different responsibilities, obligations 
65 Laws NZ: Criminal Procedure, para 3. 
66 New Zealand Law Commission, above n 13, 88. 
67 This was recommended in the Report on Victim Issues 1994 (New Zealand Law 
Society, Wellington, 1994). The Law Commission, above n 13, proposes that the 
Guidelines should emphasise and specify the prosecutor's responsibility for preparing a 
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and duties of the prosecutor which make it impossible for them to fully 
represent the victim's interests. 68 The role of the prosecutor is to represent 
the state in an impartial manner, rather than to represent the interests of the 
victim, and the prosecutor' s duties to the court and to the state are both 
superior to any residual duty that may be owed to the victim. This is 
consistent with the rules for professional conduct for barristers and 
solicitors, which provide that a practitioner prosecuting a criminal case 
must do so dispassionately and with scrupulous faimess. 69 
Some commentators, on the other hand, argue that despite the prosecutor's 
duties to the court and their employer (the state) these do not necessary 
preclude them from representing the victim's interests at trial. The 
prosecutor appears in the public interest and has the role of assisting the 
court in reaching a fair decision, rather than exclusively advocating a 
particular interest: 70 
... [there is] no inherent, irreconcilable conflict between the 
traditional duties of prosecutors and their taking on a greater 
role in the interest of the victim. Lawyers acting for clients are 
often faced with situations which can give rise to conflicting 
duties which have to be resolved. In case of a conflict a 
prosecutor' s duty to the court should take priority over his [sic] 
duty to the victim. In reality there will not be many instances 
where there will be conflict between the interests of Crown and 
victim. 
Others have argued that reasonable consideration of the interests of victims 
can be provided through a more coherent and structured relationship 
between victims and prosecutors.71 It has been argued in this context that 
victim to appear in court as a witness, so that the victim is informed and adequately 
prepared to testify. 
68 See Garkawe, above n 53,607 . 
69 Above n 48, rule 9.01. 
70 Sumner, above n 34, 195. 
71 Garkawe, above n 53 . 
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it is important to recognise that the prosecutor currently acts as a 'filter' so 
that only the information or views of the victim that the prosecutor 
considers relevant and admissible are presented to the court. There may be 
occasions where the prosecutor would not find it in the victims best 
interests to present admissible evidence in court, for example, where the 
evidence would subject the victim to rigorous cross-examination, 
outweighing any possible benefits of presenting it. The presence of this 
'prosecutorial filter' is viewed as being critical to the question of what 
victim' s ri ghts are acceptable.72 The prosecutor's role of providing 
information to victims, and the right of victims to be able to provide the 
prosecutor with information and/or their views prior to a court hearing or 
the exercise of prosecutorial discretion, is seen as giving victims a limited 
but acceptable role in the criminal proceedings. 
It has also been suggested that prosecutors, and other criminal justice 
agencies such as the police, prisons and the parole board, could have a 
duty imposed on them not to ignore the rights of the victim. 73 Recognition 
of this duty could lead to an enforceable right for victims which could be 
exercised against these agencies when decisions are taken regarding the 
defendant ' s arrest, bail, prosecution and release. This would require 
recognition of the victim's standing before courts, so that victims could 
petition for an injunction against these agencies to prevent the 
implementation of a decision to which they are opposed. 
A further alternative would be to allow a lawyer hired by the victim to 
assist the public prosecutor. Such a procedure exists in some states in 
America, although it appears to be based on the goodwill of the prosecutor 
72 Garkawe, above n 53 , thus argues that the prosecutor should have a discretion in 
deciding whether or not victim impact statements should be presented to court, as victims 
could otherwise put information and/or their views directly to court, including possible 
highl y emotive and prejudicial evidence. However, this analysis does not take into 
account the fact that sentencing judges will be aware of the subjective state of mind of 
many victims, and will be able to recognise overly emotive statements. Furthermore, the 
views and experiences of the victim will not be decisive, but will be only one factor 
among many which will be taken into account when determining an appropriate sentence. 
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and the court, rather than a statutory derived right. If the prosecutor 
agrees, the courts have permitted the practice, so long as the public 
prosecutor retains control and supervision of the case. 74 
The role of a victim advocate to ensure that the victim's interests are taken 
into account during the proceedings is recognised under German law in the 
person of the Nebenklage, the "auxiliary" or "subsidiary" prosecutor. The 
term refers to the victim but in practice generally means the victim's legal 
representative, and legal aid may be available for this purpose.75 To 
qualify for legal aid, the victim applicant must meet a financial means test, 
the case must raise difficult problems of law or fact, and the applicant must 
be unable to represent his or her own interests. 
B Conferral of Party Status on the Victim 
It has been argued that as long as the victim's role is defined as that of a 
witness, rather than a party to the proceedings, it is likely that participation 
in criminal proceedings by victims will remain a privilege rather than an 
entitlement.76 At the trial stage of a criminal proceeding, the victim's input 
will still be subject to the discretionary control of public officials. 
Alternatively, characterising a victim as a party to the criminal proceeding 
would signal a basic reorientation of the criminal justice system toward the 
goal of providing redress and restitution to the victim. Other 
commentators have suggested that the readoption of a three-party system 
would restore balance to the criminal justice system and enable the 
adoption of measures to cope with real victims in a proper way. 77 The 
prosecutor could retain the ultimate authority over the prosecution and the 
73 See Sebba, above n 4, 311. 
74 J Stark and H Goldstein The Rights of Crime Victims American Civil Liberties Union 
Handbook (Bantam Books 1985) 55 , cited in Garkawe, above n 53 . 
75 M Bohlander " Legal Advice in Criminal Proceedings in the Federal Republic of 
Germany" ( 1992) 3 Crim Law Forum 40 I. 
76 Gittler, above n 32, 177. 
77 J Shapland, J Willmore and P Duff Victims in the Criminal Justice System (Gower 
Publishing Co, Aldershot, UK, 1985). 
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judiciary over the conduct of the case in court, and in sentencing, with the 
victim having powers similar in nature to those of the offender - to be an 
active participant, especially at certain stages of the process, but not to 
have a pre-eminent position. 
Similar proposals have, not surprisingly, met with some degree of 
resistance: 78 
Our system is an adversary one - a contest between two parties, 
before a neutral arbiter who has no prior knowledge of the case. 
The introduction of a third party would change the nature and 
structure of the proceedings. Such a radical restructuring of the 
system cannot be undertaken without clear evidence that the 
restructure would be beneficial to all .. . The consistent and fair 
administration of justice requires that there be no extension of 
victims ' rights in making decisions about prosecutions and 
appearing in the trial process before sentence. 
Furthermore, awarding the victim the status of a party on the same level of 
the prosecutor, that is, as an opponent of the defendant, could make the 
victim vulnerable to attacks from defence counsel.79 
However, granting the victim status in the criminal process by the ability 
to engage or appoint legal representation need not result in the conferral of 
total parity with the other parties in the criminal justice process, the state 
and the defendant. The victim's right to participate could arise only at 
certain stages of the process, for instance before conviction, in hearings on 
dismissals , charge reductions and guilty pleas; and after conviction, on 
78 Sumner, above n 34, 203-204 
79 See M Groenhuijsen " Conflicts of Victims Interests and Offenders Rights in the 
Criminal Justice System - a European Perspective" (unpublished paper submitted to the 
8'h International Symposium on Victimology, Adelaide, Australia, 1994). 
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issues connected with restitution/reparation and sentencing.80 Similarly, 
other writers note that there can be different types of parties with varying 
attributes, playing different roles in terms of the nature and extent of their 
participation in a proceeding. 81 Thus the characterisation of the victim as a 
party would not necessarily mean that the victim would have the same or 
comparable rights to the state or the defendant. Victims could have the 
status of a "quasi-party", which has various civil law analogies, including 
the role of the amicus curiae (a procedure whereby the court allows a 
person having sufficient interest to participate in the proceedings to a 
limited extent). 
C Existing Rights for Third Parties to be Heard in Court 
While proposals for victim representation in the criminal trial process are 
likely to be met with a certain degree resistance by practitioners and others 
involved in the area of criminal justice, some victims or third parties in 
New Zealand already have a limited right to appear during certain court 
processes to protect their reputation or interests. For example, the news 
media have the right to seek an audience and be heard on whether or not 
suppression of name should be granted. Smellie J, in the case of R v L,82 
noted that the High Court in New Zealand is a court of inherent 
jurisdiction and it was pursuant to this jurisdiction that the news media 
have sufficient standing to entitle their legal counsel to be heard. The 
judge followed the United Kingdom case of R v Clerkenwell Magistrates' 
Court, ex parte Telegraph plc and others,83 where Mann LJ and Leonard J 
noted that the judge or magistrate, in deciding whether to make an order 
prohibiting publication of the court proceedings, is required to balance the 
need for a fair trial against the requirement of open justice, and that the 
80 This has been advanced by AS Goldstein in "Defining the Role of the Victim in 
Criminal Prosecution" (1982) 52 Mississippi Law J 515 (as cited in Sebba, above n 4, 
312). 
81 Gittler, above n 32, 177. 
82 (1994] 3 NZLR 568; (1994) 12 CRNZ I. 
83 (1993]2Al!ERI83. 
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press and the news media are the best qualified to represent the public 
interest in reporting the proceedings. Mann LJ commented that: 84 
The advantages [in allowing the press to make representations] 
... are plain. The prosecution and the defence will frequently 
share as a prime concern the need to protect the integrity of the 
present and future proceedings and an application [for 
suppression] is often supported or not opposed by the other party. 
The interest which an order would adversely affect is best 
represented by the news media serving in their capacity as the 
eyes and ears of the public. They can argue, for example, that 
there is really no necessity, or no substantial risk, or that the 
public interest in knowing should be paramount in the 
circumstances. 
Although the power to hear representations from the press when 
considering whether to make an order prohibiting publication is 
discretionary, Mann LJ and Leonard J were of the view that the court 
ought normally to hear their representations whenever they asked to be 
heard and the court anticipated that their representations would be of 
assistance. 
Similarly, a range of persons may also attend and cross-examine witnesses, 
either personally or through counsel, at a Coroner's inquest, including 
those with a sufficient interest in the subject or outcome of the inquest, the 
immediate relatives of the deceased and any person whose conduct is 
likely to be called into question during the inquest.85 A Coroner is entitled 
to comment on the conduct of any person in relation to the circumstances 
of the death, but may not do so adversely without giving the person 
concerned, or if the comment is to be about the deceased, then the 
84 Above n 83, at 187-188. 
85 Sections 26( 4) and 23(2) Coroners Act 1988. An inquest is a judicial hearing, having 
as its purpose to establish that a person has died, the person's identity, when and where 
the person died, and the causes and circumstances of the death. 
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deceased's family, an opportunity to be heard.86 There are, however, 
significant differences between a Coroner's inquest and a criminal trial, as 
an inquest is primarily a fact-finding exercise to ascertain the cause of 
death rather than a method of apportioning guilt. An inquest is an 
inquisitorial process where there are no parties, no indictment and there is 
no trial. Nevertheless, the Coroner's court is an illustration that those who 
have an interest in the proceedings, including victims (that is, immediate 
family of the deceased where an offence results in death), can have a 
greater role than that which is available to victims in the criminal justice 
system. 
Third parties can also appear before the Planning Tribunal. The 
procedures of the Planning Tribunal generally allow for persons who are 
not parties to the proceedings but who have an interest in the proceedings 
which is greater than that of the public to appear and call evidence on 
matters that should be taken into account. 87 Where a person has such a 
right to appear, that person may appear personally or may have legal 
counsel represent their interests. 88 Civil legal aid may be available. 89 The 
Planning Tribunal procedures are, however, more flexible than those 
which exist for criminal trials, in particular because the proceedings may 
be conducted without procedural formality where this is consistent with 
fairness and efficiency. 
86 Section 15(2) Coroners Act 1988. In relation to the Coroner's conduct of an inquest, 
the Coroners Act does not describe the Coroner's role as being that of a judge presiding 
over a court. However, a Coroner does have the powers that are generally recognised as 
the mark of a Court of Record, and there is statutory recognition that a Coroner, in the 
exercise of any judicial authority conferred on him or her, is a court - section 2( c) 
Inferior Courts Procedure Act 1909. See generally laws NZ, Courts, para 240. 
87 Section 274 Resource Management Act 1991. To establish an interest in the 
proceedings greater than the public generally, the person must establish a proprietary or 
cultural claim which will be affected, or comprise a body established to represent 
particular environmental or public interests concerning resource management. 
88 Section 275 Resource Management Act 1991. 
89 Section 19( I) Legal Services Act 1991. 
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VI RECENT PROCEDURAL CHANGES WHICH RECOGNISE 
VICTIMS RIGHTS 
Over the last two decades, the criminal justice system has adapted to cope 
with a number of procedural changes which have encroached on the rights 
of defendants but which recognise and promote the interests of certain 
victims. For instance, a number of legislative amendments were made in 
the mid- l 980s which were intended to reduce the ordeal of the criminal 
trial for complainants in cases involving sexual offences. Section l 85C of 
the Summary Proceedings Act 1957, for example, requires the 
complainant ' s evidence at the preliminary hearing to be given in the form 
of a written statement. The complainant is not to be cross-examined on 
that statement unless the court determines that the interests of justice 
require that the evidence be given orally. The Evidence Amendment Act 
(No 2) 1985 also introduced a wide range of measures, including, in 
section 23A(2), restrictions on the right of a defendant to cross-examine 
the complainant on his or her prior sexual experience except with leave of 
the judge. The courts have recognised that these provisions have reduced 
the common law rights of the defendant, and that trial judges are required 
to strike a just balance between protecting the complainant from undue 
harassment and unduly hampering the defence.90 
VII ARGUMENTS AGAINST VICTIM REPRESENTATION 
Those who oppose victim representation do so on a number of grounds. 
Firstly, separate representation raises a question of the balance of forces in 
adversary proceedings and can be seen as a threat to the rights of the 
accused. Allowing victims the right to legal representation creates a two-
against-one situation at court, with two counsels arguing for the conviction 
90 See Cooke P in R v McC!intock [ 1986] 2 NZLR 99, I 03-104. 
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of the accused, opposed only by defence counsel. 91 However, other 
commentators are of the view that existing statutory provisions adequately 
protect the position of the accused at trial: 92 
Victim participation, in most circumstances, will not serve to 
erode the accused's right to due process ... There are sufficient 
statutory and constitutional safeguards to ensure that victim's 
rights will not trump the rights of an accused. Nevertheless, 
most defence counsel still persist in their assertion that victim 
participation will result in the intrusion of emotional content 
into an adversarial process that shuns anything but rational 
argument and fact. 
Secondly, as noted above, it can be argued that despite the prosecutors 
other duties, it is possible that prosecutors could take on the role of 
representing victim's interests, so that a right to separate legal 
representation is simply not required. 
Thirdly, from a practical procedural viewpoint, giving victims a right of 
legal representation at trial would result in lengthening of criminal 
hearings and could potentially add considerably to the cost of the criminal 
proceedings (it is possible that this will occur to some extent, but it is 
unlikely that every victim of a crime would take up the opportunity to be 
legally represented. It is conceivable that a large number of victims would 
want very little contact and involvement with the legal system). If victims 
were not entitled to legal aid for this kind of representation, then only 
those victims with the financial resources could properly avail themselves 
of the opportunity, in which case "victim advocacy would become a 
remedy exclusively for the socioeconomic elite".93 Another commentator 
argues that "[i]t seems clear that a general right of representation of 
victims at trial, even on the determination of guilt, would hopelessly 
91 See Garkawe, above n 53, 607. 
92 AN Young "Two Scales of Justice: A Reply" (1993) 35 Crim L Q 355,374. 
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burden and confuse an already overtaxed and under-resourced criminal 
justice system. "94 
It is also not clear that separate legal representation would necessarily be 
preferable to the victim's own personal participation. Studies have 
indicated that persons involved in a conflict prefer procedures that 
maximise their power of control.95 Persons can experience greater 
satisfaction in the role of spokesperson as compared with the role of 
constituent or client. This must be counterbalanced by the fact that the 
majority of victims will not have a detailed understanding of the processes 
and procedures involved in a criminal trial, and consequently may not have 
the ability or opportunity to protect and promote their own interests. 
VIII CONCLUSION -A LIMITED PROPOSAL 
As noted above, victims do have some limited remedies available to them 
which allow their interests to be advanced in court by a legal advocate. 
While the possibility of a civil action or private prosecution exist, these 
remedies are unlikely to be viewed as favourable options for a large 
number of victims, given the costs involved (including financial costs, and 
the time and energy involved in pursuing these remedies) and, in the civil 
context, the potential difficulties in recovering any award from the 
defendant. The majority of victims will therefore be reliant on the criminal 
court process for some recognition of, and reparation for, the harm done. 
European models of criminal justice, which follow an inquisitorial rather 
than an adversarial system, offer victims of crime the opportunity to 
participate or to be legally represented in the process. Literature on these 
93 Sebba, above n 4, 210. 
94 Stuart, above n I 0, 36. 
95 J Thilbaut and L Walker (Procedural Justice, Lawrence Erbaum, Hillside N.J ., 1975), 
as cited in Sebba, above n 4. 
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models of participation tends to describe the formal structure of the 
system, as opposed to what actually happens in practice. It is therefore 
difficult to determine the extent to which these processes, which may 
sound promising in theory, actually benefit victims in practice. There is 
some indication that while the possibility of the victim appearing as a co-
prosecutor or civil claimant may improve the status of some victims within 
the court proceedings, other victims experience similar difficulties with the 
criminal justice system to those victims in adversarial systems. 96 
Furthermore, as mentioned above, the European justice systems differ 
substantially in terms of procedure from the New Zealand system, which 
limits the adaptability of their models to our own system. The models are 
useful , however, in illustrating that victims can, and in fact do, play a 
greater role in the justice system than that of a non-party witness. 
Academic commentators have observed that there is a growing recognition 
that crime victims have identifiable interests which are significant enough 
to justify expanding their role in criminal proceedings beyond that of a 
mere non-party witness. 97 Other writers argue that the harm done to the 
victim as a private individual should not be overlooked even though the 
state has taken on the responsibility of prosecuting the offender in the 
public interest, and that the provision of rights to place the victim in a 
stronger position in the criminal justice system recognises "... the 
mismatch between treating the victim, whose interests in the case may be 
profound, in the same way as witnesses, to whom the case may be of only 
passing interest. "98 Consistent with these comments is the recent interest, 
both within New Zealand and in other overseas jurisdictions, in restorative 
justice, an approach which seeks to redefine crime not as an offence 
96 See R I Mawby and S Walklate Critical Victimology (Sage, London, 1994), 134-135. 
97 See, for instance, Gittler, above n 32, 135 . 
98 H Fenwick " Procedural ' Rights ' of victims of Crime: Public or Private Ordering of 
the Criminal Justice Process?" ( 1997) 60 MLR 3 I 7, 321-322 . 
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against the state, but as an offence by one individual against the rights of 
another. 99 
Many aspects of a criminal case can be based on the role of the victim in 
the crime as well as the injury or harm done to the victim. While 
defendants are able to present a range of mitigating circumstances at trial, 
including the role or actions of the victim, victims themselves are not able 
to challenge this evidence or present their own views. As the role of the 
prosecutor is primarily to assist the court in reaching a fair decision rather 
than protect the position of the victim, the issue of victim representation is 
especially pertinent in these cases. 
Allowing certain victims of more senous offences the right of legal 
representation in the criminal trial process, which goes beyond the 
provision of information on the victim's views to the court, would enable 
victims to have a limited right of participation in the court room. What is 
required is a right for victims with a special need for legal counsel to have 
the right to have a legal advocate in court to actively promote and protect 
their interests. A useful starting point would therefore be to allow victims 
to have legal representation in cases where it is likely that their reputation 
will be seriously questioned, or where the defence allege that the victim 
provoked or participated in the offending. 100 
It is envisaged that the victim's legal representative in these cases would 
have a limited role, with significantly fewer procedural rights than those of 
the other parties. The victim would not have the status of a party on the 
same level as the prosecutor or defence, but would have standing similar 
(though not identical) to that of the amicus curiae in the civil proceedings. 
As noted above, this procedure allows persons or organisations with 
sufficient interest to participate in civil proceedings. Amicus curiae have 
99 See Restorative Justice: a Discussion Paper (Ministry of Justice, Wellington, 1995). 
100 Such a proposal is advanced by Gittler, above n 32, 171. 
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also appeared in the criminal jurisdiction to assist the court in deciding on 
issues of law. 10 1 The traditional role of the amicus curiae has been that of 
a ' friend of the court ', to assist in an independent and detached manner. 
However, their role has developed in other jurisdictions, most notably 
America, to the point where an amicus curiae can participate in a trial in 
order to advance the cause of the person or group whom he or she is 
representing. 102 The procedure usually involves a written amicus brief 
being placed before the court, which contains a collection of relevant 
statutes, precedents and legal arguments on some or all of the issues before 
the court. It is noteworthy that courts in America have allowed a victim's 
lawyer to appear as amicus curiae on this basis. 103 
Under the proposed model of victim advocacy, the prosecutor or Crown 
solicitor would maintain direct control over the course of the prosecution, 
with the victim's counsel being able to be heard where it is necessary to 
protect the interests and reputation of the victim. This could involve cross-
examining witnesses and, where the victim's character or reputation is 
challenged by the defendant to the extent that it is a central issue in the 
case, calling character witnesses to assist the court or jury in coming to a 
just result. In order not to detract from the accused's right to a fair trial, 
defence counsel would have the right of reply to any representation or 
assertion made by, or through, the victim's counsel. 
The right of victim representation should be automatic in cases where the 
credibility of the victim is highly likely to be at issue, for example, in cases 
10 1 While this does not appear to be a widely-used procedure, the assistance ofan 
amicus curiae was sought by the Court of Appeal in R v Faulkner and Bibby Unreported, 
21 April 1986, CA 42/83 , CA 43/83. The Court of Appeal also heard counsel as amicus 
curiae at the request of the Criminal Bar Association in W v Attorney-General; P v 
Wellington District Court [ 1993] I NZLR l. 
102 See L Re "The Amicus Curiae Brief: Access to the Courts for Public Interest 
Associations" ( 1984) 14 Melb ULR 522 . 
103 See Garkawe, above n 53, 605 . 
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of sexual violation. As one Crown Prosecutor m New Zealand has 
commented, the complainant in these cases: 104 
end[s] up being on trial, and not the accused, because, at the end 
of the day, its the complainant's credibility that the jury will be 
looking at. She is the one that will be tested by cross-
examination and has propositions put to her that she does not 
agree with , that she may also find disgraceful and disgusting. 
Under the present system it is unlikely that this will change very 
much at all because the issue is one of credibility and the defence 
will be doing its level best to destroy the credibility of the 
complainant. 
In other cases, leave of the court should be required before a victim is 
entitled to legal representation. Leave could be sought by way of a pre-
trial application, or by a voir dire held during the course of the trial. This 
would enable the judge to hear arguments from all sides and determine, in 
the particular case, whether in the interests of justice (including the 
interests of the accused and the victim) the victim should be entitled to 
representation. The "interests of justice" would require that no undue 
prejudice is caused to the defendant as a result of the victim being 
represented (the requirement that the prejudice must not be "undue" is a 
necessary qualification as it is likely that some prejudice is inevitable). 
Victims in such cases should also be eligible for legal aid, provided that 
they meet the relevant criteria (financial and otherwise). This would be 
consistent with the availability of civil legal aid m the context of 
defamation actions for persons of insufficient means. 
While this proposal is unlikely to satisfy the needs of all victims of crime 
who want to participate more fully in criminal proceedings, it would 
provide those victims whose interests are likely to be adversely affected by 
104 B MacKintosh "Crown Prosecutor's Perspective" in J Broadmore et al (eds) The 
Proceedings of Rape: Tens Years ' Progress? An Inter-Disciplinary Conference (dsac, 
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the criminal trial the right to legal representation if they so desire. These 
victims have, arguably, the greatest need for representation. Any fair and 
legitimate criminal justice system which is concerned with recognising and 
balancing the interests of all those involved, including the interests of the 
defendant, the victim and the wider public, should make provision for this 
limited right of victim representation. 
1996), 97. 
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